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MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/26/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION FOR AWARD OF ATTORNEYS' FEES AFTER JUDGMENT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Plaintiff moves for an award of attorney fees against defendant Ng, based on an express fee 
provision in the guaranty.  She requests a total of $1,311,955.50.  Ng has filed no opposition, 
and has not objected to either plaintiff’s entitlement to a fee award or the amount requested.  
Both appear to the Court to be in order. 
 
However, the Court notes that the key document – Mr. Young’s Declaration – is not signed by 
the declarant.  It is signed with his name, but with the initials “J.H.”, presumably Joshua 
Haevernick, apparently an associate and the principal author of the motion.  This would be okay 
if this were a pleading or brief.  But this document is evidence – testimony under oath.  As the 
file stands, there is no evidence in support of the motion.  Mr. Haevernick does not purport to 
have first-hand knowledge of the matters stated, and Mr. Young has not sworn to them.  It is 
as if Mr. Haevernick were to take the stand and tell us what Mr. Young told him to say about 
the case. 
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This motion is therefore continued for one week, to August 2, for plaintiff to provide a 
declaration actually signed by the purported declarant.  The declaration should be textually 
identical to what has been filed, but signed by Mr. Young.  It need not, however, attach all the 
many inches of exhibits, which will be deemed incorporated in it.  If any reason arises for 
amending the text of the declaration, that should be prominently drawn to the Court’s attention, 
and may result in a further continuance to give Ng time to respond if appropriate. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01662 
CASE NAME: RIVARD VS. ADEBOBOLA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ELIZABETH ADEBOBOLA ODUMAKINDE 
* TENTATIVE RULING: * 
 
This hearing date was vacated.  The moving defendant was dismissed with prejudice. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01982 
CASE NAME: ROGERS INSURANCE  VS.  PETE MENDRIN 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY ROGERS INSURANCE SERVICES, INC. 
* TENTATIVE RULING: * 
 
Plaintiff and cross-defendant Rogers Insurance moves for terminating sanctions.  The motion is 
unopposed, and it is granted in part. 
 
Plaintiff filed this complaint in October 2017, alleging that defendant Mendrin sold an insurance 
brokerage business to plaintiff but has since been violating the non-compete provisions of the 
purchase agreement.  Defendant (then represented by counsel) answered and filed a cross-
complaint, alleging that plaintiff had cost him commission payments by inadequately servicing 
the underlying customers. 
 
In October 2018 Mendrin’s attorney substituted out, and Mendrin has been in pro per since then.  
Mendrin did not appear at a CMC held a couple weeks after the substitution. 
 
In the fall of 2018 plaintiff began talking (first with defendant’s attorney, and then with defendant) 
about deficiencies in defendant’s discovery responses.  Plaintiff initiated the Discovery 
Facilitator process.  Defendant simply refused to participate, filing nothing with the Facilitator.  
The Facilitator made recommendations, and in late December 2018 plaintiff sought enforcement 
of the recommendations by filing a motion to compel.  The Court initially deferred the motion to 
the date of an upcoming CMC in hopes of hearing further from defendant about whether he was 
going to retain counsel.  Defendant did not attend the CMC, so the Court reset the discovery 
motion to a following law-and-motion date.  Defendant filed no opposition to the discovery 
motion.  The Court granted the motion to compel in large part, though not in its entirety.  
It awarded sanctions of $2,000.  Defendant also failed to appear at the next CMC, in June.  
Plaintiff now provides evidence that despite being served with the Order After Hearing on the 
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discovery ruling, defendant has not provided any further discovery responses at all, and has not 
paid the sanctions.  He has filed no response to this motion. 
 
To all appearances, then, it seems that after his attorney subbed out last October, Mendrin has 
simply lost all interest in participating in this lawsuit, and all willingness to do so.  He has done 
nothing at all.  In particular, he has blown off the Facilitator process, has ignored the Court’s 
discovery order, has missed three successive CMCs, and has not communicated in any 
meaningful way with opposing counsel.  (The Court disregards the nonpayment of sanctions for 
purposes of this motion, because there is no evidence one way or the other as to ability to pay.) 
 
The Court accordingly grants the present motion, to the extent of striking Mendrin’s answer to 
the complaint and his cross-complaint. 
 
The Court declines to order the remaining relief sought in the motion, however, specifically the 
entry of a $50,000 default judgment against Mendrin.  For starters, although striking the answer 
has the effect of putting Mendrin in default, his default has not actually been entered yet.  And 
even if it had been, there is no basis for entering a default or granting judgment in a specific 
dollar amount.  The figure recited in the motion, $50,000, is not found in the complaint, which 
instead speaks only of a mushily estimated amount of $55,000.  And in any event the prayer for 
relief contains no dollar amount at all, but requests only damages according to proof at trial.  
Moreover, the nature of the damages sought is not of a character that could be reliably alleged 
with precision in an opening pleading.  Thus, it is likely that a prove-up hearing will be necessary 
once the default is entered. 
 
Nor does the Court grant money sanctions on this motion, considering instead that the striking 
of defendant’s pleadings is already adequate recompense for defendant’s sins.  The prior 
sanctions award stands, however. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-02302 
CASE NAME: MOSBY VS. LAWRY 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY CHRISTOPHER  LAWRY, MONIQUE LAWRY 
* TENTATIVE RULING: * 
 
Defendants’ motion for reconsideration is denied.  Defendants have given the Court no reason 
to revisit its ruling, and have presented no arguments that weren’t and couldn’t have been 
presented before the prior hearing. 
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 5.  TIME:  9:00   CASE#: MSC18-00299 
CASE NAME: RODRIGUEZ VS. ENERGY REMODELING 
HEARING ON MOTION FOR ORDER DISCHARGING STAKEHOLDER 
FILED BY AMERICAN CONTRACTORS INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Defendant and cross-complainant American Contractors Indemnity moves for an order 
discharging and dismissing it, and seeking related relief.  The motion is denied 
without prejudice. 
 
American Contractors’ only involvement in the underlying dispute is that it issued a contractor’s 
bond in the amount of $15,000.  It has since deposited the full bond amount in court.  It does not 
appear that anyone contends American Contractors could have any further liability in the matter 
to anyone.  If American Contractors were in the case only as a defendant, that would be a good 
argument for dismissing it out of the case entirely, and letting it go on its way. 
 
The joker, however, is that American Contractors has filed a cross-complaint against a 
considerable number of cross-defendants, seeking indemnity.  The file is not entirely clear as to 
where that cross-complaint stands as against all cross-defendants, but it appears that the cross-
complaint is still pending against at least some of them, with some in default.  If American 
Contractors proposes to remain in the case for purposes of prosecuting its cross-complaint, 
the Court sees no very good reason why it should be dismissed from the case otherwise. 
 
Moreover, even if the Court were granting the dismissal from the case, it would not grant the 
further relief requested.  There is no necessity for a restraining order forbidding the filing of 
further claims against American Contractors, nor would it be appropriate to do so without 
knowing what those (hypothetical) other claims might be.  It is not apparent that there are any 
other claimants out there with viable claims against American Contractors, but we wouldn’t know 
that until we see them.  And it is unlikely any will be forthcoming. 
 
As for American Contractors’ fees and costs, the Court would decline to award any.  American 
Contractors did not initiate this case as an interpleader action; it was brought into the case as a 
defendant.  Its action in depositing the full amount is an appropriate response to the complaint 
against it.  But in so doing it is simply performing its own contractual duty as a bonding 
company.  It does not get to keep part of the bond amount under the guise of “interpleader”. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00619 
CASE NAME: LAY VS. NASSER 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY OLIVIA LAY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for leave to file a second amended complaint is granted.  Defendants’ sole 
argument in opposition is that the proposed added cause of action is demurrable.  That, 
however, is better decided on demurrer, not by denying leave. 
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The parties are reminded that the case is set for hearing on October 29 in Department 21 as to 
possible consolidation with the related case. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-02309 
CASE NAME: McKEAN  VS.  DE MARTINI 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY NANCY McKEAN AND SUSAN DEMATTEI 
* TENTATIVE RULING: * 
 
This is an action for partition of a commercial rental property.  Plaintiffs move for summary 
adjudication on their cause of action for partition.  The motion is granted. 
 
Granting this summary adjudication, however, is not really much of an event in this litigation.  
The present motion might be described as both sides overthinking the matter.  Realistically, the 
present ruling is simply reducing to writing what both sides, represented by competent lawyers, 
have known since at least when the answer was filed, if not earlier:  Absent any agreement 
among the parties to something else, this property will be partitioned and sold (though these 
parties can be among the bidders if they choose). 
 
(For that reason, the Court disregards the concern about a mediation being scheduled.  That’s a 
point of scheduling and case management, not “unfairness” or inequity as defendants would 
have it.  If there were more uncertainty about this motion, it might well be better to put off 
decision and let the parties mediate in uncertainty as to the outcome.  But neither side is going 
into that mediation with any doubt about the fact of partition.  Likewise, the pendency of 
discovery – which is plaintiffs’ discovery, not defendants’ – is of no significance to the timing, 
given the absence of any hint that the discovery could bear on this motion in any way.) 
 
The property at issue is at 2251-2271 Olympic Blvd., Walnut Creek.  The complaint and answer 
confirm that each of the four parties here – two plaintiffs and two defendants – each owns a 
one-quarter interest in the building.  The parties disagreed on how and for how much to rent out 
the property, and so plaintiffs have sued for partition and sale (among other claims). 
 
A cotenant has an absolute right to demand partition, absent express or implied waiver of that 
right.  Precedent shows clear examples of partition being ordered after a motion for summary 
adjudication.  (See Summers v. Superior Court (2018) 24 Cal.App.5th 138, 140-41; LEG 
Investments v. Boxer (2010) 183 Cal.App.4th 484, 497-498; Williams v. Williams (1967) 255 
Cal.App.2d 648.)  A party seeking partition need show nothing more than that it has an 
ownership interest in the property.  (Code Civ. Proc. § 872.210.)  Partition may be described 
as something like no-fault divorce:  If one (or more than one) of the cotenants is set on 
wanting the split, they can get it.  It remains only to decide how to go about it, and how to split 
up the proceeds. 
 
Plaintiffs’ right to the remedy of partition is essentially established by the pleadings, where all 
parties agree that they are cotenants with equal shares, and plaintiffs say they want partition.  
Defendants’ opposition to the present motion comes to little more than debater’s quibbles. 
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First, defendants argue that before partition can be granted, it must be determined what the 
parties’ respective interests are (citing Summers, 24 Cal.App.5th 138).  Summers doesn’t quite 
say that; it says the Court cannot order the manner of partition without a determination of the 
parties’ shares, but allows the Court to determine that partition as such is in order.  Be that as it 
may, however, this issue it presents no difficulty here, given that defendants’ answer admits 
what the complaint alleges – that each party owns a quarter interest.  So what’s the problem? 
 
Similarly, defendants argue that a title report must be prepared first.  Plaintiffs say the guaranty 
they have obtained is sufficient for the purpose.  Even if not, though – while a title report is no 
doubt necessary before sale, we’re not at sale yet.  It doesn’t bear on the question posed by this 
motion, which is whether or not the property is going to be partitioned. 
 
Plaintiffs say a lis pendens must be filed.  It’s in the Court’s file already. 
 
Plaintiffs say that the Court cannot decide whether the property will be partitioned by sale or 
in kind.  The argument is fanciful; no one raises the slightest realistic prospect for how this 
commercial building might be divided in kind.  The answer to the question is inherent in the 
nature of the property, which is undisputed. 
 
Plaintiffs cite authority saying that partition is subject to equitable defenses.  So it is.  But they’re 
defenses – which defendants have not raised or supported on this motion.  Similarly, defendants 
object to the statements in plaintiffs’ declarations that they have not waived or limited their right 
to partition, objecting that that is a conclusion of law.  So which is it, law or fact?  If it’s law, then 
the evidence is unnecessary and the Court can proceed to decide it.  If it’s fact, it’s calling on 
plaintiffs to prove a negative, and it’s hard to see how they could do more than simply state a 
denial, in the absence of any suggestion from the other side as to how they are contended to 
have waived or limited their right.  There is no such suggestion.  Taken seriously, defendants’ 
argument would effectively make it impossible to move for summary adjudication on this claim 
at all. 
 
The Court does agree with defendants, however, that appointment of a referee is premature 
here.  It’s true that if the parties can’t otherwise agree on a sale or a manner of sale, 
appointment of a referee is the necessary next step.  But referees cost money, and it’s worth 
seeing if the parties can save that money by agreeing otherwise how to go about selling the 
property.  It may be that one side can make an acceptable offer to buy out the other.  Even if 
not, the parties may well agree on how to sell it on their collective own, without involving a 
referee.  All that can be discussed at the upcoming mediation. 
 
In light of this analysis, the Court sees no need to rule further on either side’s objections to 
evidence, all of which go to establishing points that aren’t disputed in the first place.  That is 
equally true of the requests for judicial notice; the documents are judicially noticeable, but the 
point for which they are offered as proof is found in the pleadings. 
 
The Court finally notes that neither side has complied with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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 8.  TIME:  9:00   CASE#: MSC18-02420 
CASE NAME: JOSEPHINE HERMIDA  VS.  CITY OF WALNUT CREEK 
HEARING ON PETITION FOR RELIEF FROM CLAIM REQUIREMENT 
FILED BY JOSEPHINE HERMIDA 
* TENTATIVE RULING: * 
 
Plaintiff Hermida petitions under Gov’t Code § 946.6 for relief from the requirement of a timely 
tort claims filing against the State.  The petition is unopposed, and it is granted. 
 
This petition is unconventionally filed under the docket number of an already-existing tort case, 
in which the State is not yet a party.  Typically a petition for relief from filing a tort claim is 
brought as an independent proceeding before any tort lawsuit is filed.  Here, however, the 
proposal is to add a new governmental defendant (the State) to the existing lawsuit, based on 
subsequent discovery of the State’s involvement.  Further, if this were to be played “by the 
book”, an independent proceeding for relief would be filed, and once granted, a separate lawsuit 
against the State would be filed – which would inevitably be consolidated into this case.  Hence, 
the Court sees no reason not to allow this short-cut procedure instead. 
 
This is a sidewalk trip-and-fall case, arising from an accident on June 16, 2018 on Lilac Drive in 
Walnut Creek, in near proximity to I-680.  Plaintiff filed this suit against the City (after a tort claim 
against the City was denied) and against an adjacent private landowner.  Plaintiff later Doe’d in 
another adjacent landowner.  At the CMC on April 23 the Court directed the attorneys to figure 
out who really is responsible for this stretch of sidewalk. 
 
In April 2019, the City stated in a discovery response that the location of the accident is actually 
located in a Caltrans right of way, reportedly obtained at the time of the freeway’s construction.  
This was plaintiff’s first information that the State might be involved in any way.  By then, 
of course, plaintiff was well outside the six-month deadline for filing a tort claim with the State.  
The next day plaintiff sent a tort claim to the State along with an application for leave to file a 
late claim under Gov’t Code § 911.4.  The latter application was denied by the State on May 29.  
This petition followed on June 14. 
 
Section 946.6(b) requires the petitioner to show: 

(1) “That application was made to the [government agency] under Section 911.4 and 
was denied or deemed denied.”  This is shown. 
(2) “The reason for failure to present the claim within the time limit specified in Section 
911.2.”  Assuming the truth of counsel’s representation that plaintiff had no reason to 
think the State was involved in this property – which neither the State nor anyone else 
has questioned here – this is satisfactorily shown. 
(3) “The information required by Section 910.”  This has to do with the content of the 
claim.  Plaintiff attaches the proffered claim.  It has not been suggested that the claim 
was incomplete in its contents. 
 

Section 946.6(c) provides that this petition must be granted if the Court finds that the application 
under § 911.4 was made within a reasonable time (here, one day after discovery), and (as 
applicable here) “(1) The failure to present the claim was through mistake, inadvertence, 
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surprise, or excusable neglect unless the public entity establishes that it would be prejudiced in 
the defense of the claim….”  The mistake or excusable neglect is easily shown here.  (See 
Bettencourt v. Los Rios Comm. College Dist. (1986) 42 Cal.3d 270.)  The State has not claimed 
any prejudice. 
 
Plaintiff is given leave to file a first amended complaint within 28 days adding the State as a 
defendant.  The Court however, reiterates its direction of April 23 that the several attorneys 
involved in this case need to figure out who the proper defendant(s) are here. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00739 
CASE NAME: MORAGA GENERAL PROPERTIES  VS.  CREATIVE PLAYHOUSE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
See Line 10. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00739 
CASE NAME: MORAGA GENERAL PROPERTIES  VS.  CREATIVE PLAYHOUSE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CREATIVE PLAYHOUSE 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
Until 4 p.m. on Wednesday, the Court’s intention was to put this matter over for a few weeks 
while requesting that the parties provide the transcript of the bankruptcy court hearing on 
April 23.  The Court now has that transcript, and it turns out to be somewhat less informative 
than anticipated. 
 
At the outset, defendant filed no declaration of compliance with the meet-and-confer 
requirements of Code of Civil Procedure § 430.41(a).  It has now filed a belated declaration 
describing the dialog between counsel that preceded the filing of this lawsuit, which is better 
than nothing.  It does not appear, however, that the specific issues raised on this demurrer 
were discussed. 
 
That point aside:  Ignoring bankruptcy for the moment, the apparent correct disposition of this 
demurrer would be to sustain with leave to amend.  On its face the complaint states no claim 
against Creative Playhouse directly for breach of contract (or open-book account), as it admits 
that plaintiff’s lease contract was with Wakileh, not Creative Playhouse.  It does assert an alter-
ego theory, but the Court tends to the view that its factual allegations in support of that theory 
are too conclusory.  Plaintiff’s subsequent briefs on its attachment application provide a little 
more detail, but that is not in the complaint. 
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There remains the substantial problem of the intervening bankruptcy proceeding, however, as to 
which this Court still doesn’t feel it is being fully informed.  The Court continues to have 
questions and concerns along the following lines, which are variants on each other: 
 

 The major financial asset coming out of the now-closed business of Wakileh’s preschool 
is the proceeds of her sale of that business, which reside in the bank account of the 
Creative Playhouse corporation.  That corporation, in turn, is wholly owned by Wakileh.  
To what extent, if any, was that pile of money (or, to rephrase it more technically, 
Wakileh’s ownership of a corporation holding that pile of money) taken into account as 
an asset of the debtor, for purposes of shaping the terms of the Chapter 13 plan? 

 If it wasn’t taken into account, shouldn’t it have been? 

 More particularly, if plaintiff ends up being able to reach the corporate cash assets to 
satisfy the rent debt, while most other Wakileh creditors are shut out of it, isn’t that unfair 
to the other creditors, in derogation of basic principles of bankruptcy law? 

 And conversely, it appears that Wakileh’s parents are already reaching the corporate 
cash assets to satisfy their claim at 100 cents on the dollar, while other creditors are 
getting 8 cents on the dollar.  What’s wrong with that picture? 

 If any of the preceding bullets present problems that should be addressed, wouldn’t they 
have to be addressed in bankruptcy court? 

 If this cash asset was taken into account in shaping the plan, to what extent does that 
consideration foreclose a separate, non-bankruptcy attempt to reach that asset, because 
it represents an end run around the bankruptcy process? 

 

  

11.  TIME:  9:00   CASE#: MSC19-00869 
CASE NAME: NADINE SAFADI  VS.  SUSAN E. MARALL 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY SUSAN E. MARALL, et al. 
* TENTATIVE RULING: * 
 
Defendants move to strike references to punitive damages from the complaint.  The motion 

is denied.  Defendants are given 14 days to answer. 

Meet and Confer 

The Court notes at the outset that neither party has sufficiently complied with the requirement of 

meeting and conferring (Code of Civil Procedure § 435.5(a)(4)).  the statute requires meet-and-

confer in person or by telephone.  Defendants’ attorney wrote a letter, but did not follow up with 

a call.  Plaintiff’s attorney apparently ignored the letter.  Both attorneys are admonished that any 

repetition of such conduct invites sanctions. 

Background Facts 

This dispute arises from the alleged defective condition of the residential property tenant 

plaintiffs rented from landlord defendants.  (Compl. at ¶ 20.)  Plaintiffs allege that defendants 
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made misrepresentations that the property was habitable when it was not, that defendants have 

failed and refused to reasonably repair defects in the property, and that in retaliation for 

plaintiffs’ complaints to the City of Antioch, defendants have threatened and attempted to evict 

Plaintiffs from the property.  (Compl. at ¶¶ 21, 24-26.)  The complaint includes causes of action 

for (1) negligence, (2) nuisance, (3) violation of California Civil and Health and Safety Codes, 

(4) constructive eviction, (5) fraud and deceit, (6) breach of warranty of habitability, (7) breach of 

warranty of quiet enjoyment, (8) breach of contract, and (9) breach of implied in fact contract.  

Standard 

California Civil Code § 3294 provides in relevant part:  

In an action for the breach of an obligation not arising from contract, where it is proven 

by clear and convincing evidence that the defendant has been guilty of oppression, 

fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages 

for the sake of example and by way of punishing the defendant... 

(1) “Malice” means conduct which is intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a 

willful and conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and 

unjust hardship in conscious disregard of that person’s rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 

material fact known to the defendant with the intention on the part of the 

defendant of thereby depriving a person of property or legal rights or otherwise 

causing injury. 

Code of Civil Procedure § 436 provides:  

The court may, upon a motion made pursuant to Section 435, or at any time in its 
discretion, and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading. 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with 
the laws of this state, a court rule, or an order of the court. 

Analysis 

Defendants do not challenge the sufficiency of the complaint in asserting a cause of action for 
fraud and deceit.  That effectively dooms this motion. 

A general allegation of wrongful intent can be sufficient to plead exemplary damages where 
the alleged wrong itself is intentional as opposed to merely negligent.  (See Unruh v. Truck 
Ins. Exchange (1972) 7 Cal.3d 616, 632; G. D. Searle & Co. v. Superior Court (1975) 49 
Cal.App.3d 22, 29.) 

 
When the plaintiff alleges an intentional wrong, a prayer for exemplary damage 

may be supported by pleading that the wrong was committed willfully or with a 
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design to injure. [Citation.] When nondeliberate injury is charged, allegations that 

the defendant's conduct was wrongful, willful, wanton, reckless or unlawful do not 

support a claim for exemplary damages; such allegations do not charge malice. 

(G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29 

The Complaint here alleges that defendants intentionally failed to disclose the defects of the 

property in order to induce plaintiffs to enter into a lease agreement, and in reliance of those 

misrepresentations, plaintiffs were induced to rent the property.  (Compl. at ¶ 21).  Defendants 

inaccurately state that the Complaint fails to allege any intentional misrepresentation, deceit or 

concealment, and, on this basis, argue punitive damages are improper.  However, the complaint 

specifically alleges that “defendant intentionally failed to disclose... the defects in the 

property....”  (Compl. at ¶ 21.)  The alleged intentional concealment of defects in the property, 

which induced Plaintiffs to rent the property and ultimately caused them injury, if proven, can 

demonstrate fraud which is proper grounds for punitive damages. 

The Complaint also alleges that in retaliation of Plaintiffs complaining to the City of Antioch 
about the property’s defective condition, Defendants threatened and attempted to evict 
Plaintiffs. (Compl. at ¶ 25-26.)  This alleged retaliation describes Defendants’ motive, 
“a motive which, if proven, would sustain a finding of malice.”  (Perkins v. Superior Court (1981) 
117 Cal.App.3d 1, 6.) 
 

  

12.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS  WONG 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE  (ATTY. JOHN RAMON FOX) 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This was granted last week. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01209 
CASE NAME: JAMKOCHIAN VS. WELLS FARGO BANK 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiffs’ request for a preliminary injunction is denied.  The temporary restraining order issued 
on June 26, 2019 is hereby immediately dissolved.  Having weighed the evidence, and having 
considered both the likelihood that plaintiffs will prevail on the merits and the relative interim 
harm to the parties, the Court finds that the issuance of an injunction would not be appropriate.  
(See, City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 842, 850; O'Connell v. Superior 
Court (2006) 141 Cal.App.4th 1452, 1463-64.) 
 
Plaintiffs’ Complaint and OSC papers are problematic in a number of respects.  The following 
are some of the key problems. 
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Procedural Problems. 
 

 Plaintiffs’ filed their application, their opening memorandum, and their four 
supporting declarations as one stapled document, and failed to tab the exhibits to 
any of the declarations.  Future failures to properly tab exhibits may result in 
nonconforming documents being disregarded and an award of monetary sanctions.  
(CRC Rule 3.1110(f).) 
 

 Plaintiffs filed their reply memorandum on July 23, 2019, two court days late.  (Code of 
Civil Procedure § 1005(b).)  Further, the reply memorandum was improperly served by 
ordinary mail, rather than by a means designed to insure delivery on the next business 
day.  (Id. subdivision (c).)  Plaintiffs are admonished to timely file, and to properly serve, 
all future filings 

 
Substantive Problems. 
 
Plaintiffs have not carried their burden of showing a reasonable probability of prevailing on the 
merits.  On the contrary, they have not shown that they have any viable case at all.  They 
uncandidly plead the case as if all of the relevant events have occurred this year – omitting to 
mention that they have been in default for five years, and that defendants have entertained and 
rejected requests for modification before 2019. 
 
CC § 2923.6(g).  Both in their Complaint and in their supporting declarations, plaintiffs 
misleadingly begin their story in January 2019, as if that were when they first experienced 
financial difficulties and communicated with defendants about a loan modification.  (Complaint 
¶ 27; H. Jamkochian Dec. ¶ 3; G. Jamkochian Dec. ¶ 3.)  Plaintiffs skip over the fact that their 
loan came into default in 2014, and they fail to acknowledge that their 2018 application for a 
loan modification was denied on the merits in December 2018.  (McNeal Opposition Dec., 
¶¶ 9-16 and Exhibits 5-11.) 
 
In this circumstance, defendants would have been required to consider the multiple new 
applications that plaintiffs serially submitted, from January through June 2019, only if those new 
applications documented “a material change in the borrower’s financial circumstances since the 
date of the borrower’s previous application …”  (Civil Code § 2923.6(g).)  Yet both in their 
Complaint and in their supporting declarations plaintiffs fail to allege that this was the case. 
 
The closest plaintiffs come is in an opening declaration, when plaintiff Gohar Jamkochian 
alleges that, in mid-June, “a Wells representative informed my husband and me to let them 
know when our income increased, because I got a promotion and our business improved.”  
(G. Jamkochian Dec. ¶ 11.)  Ms. Jamkochian does not allege how much plaintiffs’ income 
increased, and alleges no facts suggesting that any such increase constituted “a material 
change,” given the approximately $300,000 in arrears that have accrued since 2014.  Nor does 
Ms. Gohar allege that any change in income was “documented by the borrower and submitted 
to the mortgage servicer.”  (Civil Code § 2923.6(g).) 
 
This omission is fatal to plaintiffs’ HBOR theories. 
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The 6-28-19 Denial Letter.  The most recent of plaintiffs’ serial applications was submitted 
on June 21, 2019, five calendar days before the scheduled trustee’s sale.  This application 
was denied on June 28, 2019.  (McNeal Opposition Dec. Exhibit 23.)  Yet in their reply 
memorandum, filed a month later, plaintiffs do not indicate that they have appealed or intend 
to appeal the denial. 
 
Any past HBOR violation is now moot, given that there is no pending application for 
a loan modification. 
 
CC 2923.6(c).  As was just noted, plaintiffs’ most recent application for a loan modification was 
submitted on June 21, 2019, three business days before the scheduled June 26 trustee’s sale.  
Yet the dual tracking statute requires that any such application be submitted “at least five 
business days before a scheduled foreclosure sale ...”  (Civil Code § 2923.6(c).) 
 
This most recent application was not timely, and defendants were under no obligation to 
consider it. 
 
SPOC.  Plaintiffs focus most of their attention on defendants’ alleged failure to provide plaintiffs 
with a single point of contact (“SPOC”) in 2019.  However, plaintiffs do not allege that 
defendants failed to provide them with a SPOC in 2018, when their application for a loan 
modification was considered and denied.  Nor do plaintiffs allege facts showing that defendants 
were required to re-evaluate plaintiffs for a loan modification in 2019.  Further, as demonstrated 
by the opposition declaration of Brandon McNeal, defendants responded to each of the new 
applications that plaintiffs serially re-submitted in 2019, and the latest application was denied on 
June 28, 2019. 
 
In light of these facts, the Court finds that any failure to provide a SPOC in 2019 cannot 
be deemed a “material” HBOR violation.  This case is analogous to the Gilles decision, where 
the Court of Appeal summarized the situation as follows: 
 

Nonpayment of the mortgage for approximately eight years while the borrower 
remains in possession is an egregious abuse.  Respondent argued, and the 
trial court agreed, that appellant is “gaming the system.”  The game is over. 

 
(Gillies v. JPMorgan Chase Bank, N.A. (2017) 7 Cal.App.5th 907, 909.) 
 
Law Firm Witnesses.  If plaintiffs timely contest this ruling, plaintiffs’ counsel shall also be 
prepared to address the following concern.  Two of plaintiffs’ four supporting declarations are 
from one of plaintiffs’ attorneys of record, and from an employee at the attorney’s law firm who is 
apparently a law clerk.  (Declaration of Any Moskovian; Declaration of Valerie Roque.)  These 
declarants allege that they interjected themselves into the loan modification process at the last 
minute, in June 2019, and offer corroborating evidence that plaintiffs were not assigned a single 
point of contact. 
 
This strikes the Court as highly irregular.  The Court requests information concerning whether 
plaintiffs’ attorney has “obtained informed written consent” from plaintiffs to serve as both 
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plaintiffs’ advocate and a key witness.  (Cal. Rules of Professional Conduct, Rule 3.7.)  If so, 
the Court requests briefing on whether the declarants’ dual role bears on their credibility; 
plaintiffs are paying these witnesses. 
 
Past Litigation.  Plaintiffs’ counsel shall also be prepared to inform the Court about any past 
litigation over this same mortgage loan.  This loan is due for the May 1, 2014 loan payment.  
(McNeal Opposition Dec. ¶ 38.)  The Court finds it curious that this action was not commenced 
until June 2019, more than five years later. 
 
Plaintiffs shall advise the Court whether there have been intervening Superior Court actions or 
unsuccessful bankruptcies.  If so, plaintiffs shall advise the court of the outcome of those 
proceedings, and how the outcome bears on the likelihood of plaintiffs prevailing in this action. 
 

  

14.  TIME:  9:00   CASE#: MSN18-2530 
CASE NAME: RASCON  VS.  CSAA INSURANCE 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION 
FILED BY ABRAHAM RASCON 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK).  This court date will be treated as a Case Management 
Conference.  There is more than a little confusion in the file as to both what the present 
proceeding is, and as to what court dates are scheduled in it and for what. 
 
The substance of the dispute is a disagreement over whether an insurance policy covers 
petitioner’s injury.  Petitioner’s parents had an auto policy with respondent carrier.  Petitioner 
was walking to his parents’ parked car when he was hit and injured by an uninsured motorist.  
His theory is that this brings him within the policy’s coverage as an Insured Person.  Hence, he 
seeks to initiate an uninsured-motorist arbitration.  The carrier’s position is that petitioner was 
injured as a pedestrian, not a motorist, and hence he is simply outside this policy’s coverage. 
 
This action was originally filed in December 2018 as a petition to compel arbitration, and 
calendared as such on the law-and-motion calendar for January 25.  After a stipulated 
continuance, the parties stipulated in February to take the petition to compel off calendar 
pending filing of a first amended complaint, which was filed in June. 
 
The FAC seeks a declaration that petitioner (now plaintiff, really) is an Insured Person, followed 
by an uninsured-motorist arbitration.  The Court understands the effect of this amendment as 
being that it is now the Court, rather than an arbitrator, that is called on to decide the question 
whether petitioner is or is not an Insured Person for purposes of this accident. 
 
That issue, however, is not ripe for decision.  The carrier has filed an “answer”, which is really in 
the nature of a legal brief on why petitioner isn’t covered.  The issue has not yet been robustly 
briefed by petitioner himself, though.  Further, until it sees both sides’ briefs, it won’t be clear to 
the Court whether this is a matter of legal decision on stipulated facts, or whether there are 
disputed questions of fact (e.g., how far was petitioner from the parked car when he was hit?) 
that may require discovery and an evidentiary hearing. 
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The present hearing on the petition to compel arbitration appears to have been set by the 
Court’s clerk staff, but improvidently so in light of the FAC.  It also doesn’t appear that any CMC 
or other court date is now on calendar.  It is the Court’s intention to ask the attorneys whether 
the coverage issue requires factual development or just legal briefing – and in either case, to set 
the procedures and calendar for reaching decision. 
 

  

15.  TIME:  9:01   CASE#: MSC15-01972 
CASE NAME: CRAWFORD VS. US BANK NATIONAL 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS  
FILED BY U.S. BANK NATIONAL ASSOCIATION, NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
Defendants US Bank National Association, Nationstar Mortgage, LLC, and Quality Loan 
Services Corporation move for judgment on the pleadings (MJOP) against Plaintiffs Jo Ann 
Crawford and Nasrine Ghanaat’s Complaint for (1) cancellation of instruments; (2) unfair 
business practices; (3) violation of Civil Code § 2924(a)(6) and (f); (4) declaratory relief; 
(5) violation of Civil Code §§ 2923.5 and 2923.55; and (6) breach of contract. 

This case was previously dismissed on MJOP on grounds of res judicata.  The Court of Appeal 
reversed that decision, holding that res judicata did not apply.  The court did not rule on the 
other bases for MJOP previously asserted, however, remanding for that decision.  Defendants 
have since refiled their motion anew.  For the following reasons, the motion is granted with 
leave to amend.  Plaintiffs may file and serve an amended complaint within 30 days after 
service of an Order After Hearing hereon.  (If plaintiffs attach exhibits to their amended 
complaint they must comply with court rules as to tabbing exhibits.) 

Judicial Notice 

Defendants Request Judicial Notice of several documents. Plaintiff opposes the Request. 
The Request is granted.  Evid. Code §§ 452, 453.  The Court notes that certified copies of 
recorded documents are self-authenticating.  (Evid. Code §§ 1530, 1600; see also Fontenot v. 
Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on another point by 
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919. ) 

Analysis 

Cancellation of Instruments (First Cause of Action) 

Plaintiffs argue the notice of default (NOD( is void for failure to comply with Civ. Code § 2923.55 
(Complaint at ¶ 40) and because Quality executed the NOD as Trustee without a valid 
Substitution of Trustee (Complaint at ¶42). 

Civil Code § 3412 provides that a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.”  Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled.  (Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-19.)  Further, a plaintiff must 
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allege specific facts, “not mere conclusions, showing the apparent validity of the instrument 
designated, and point out the reason for asserting that it is actually invalid.”  (Ephraim v. 
Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-34; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 [“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”], disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36.) 

Even if Quality was not properly substituted as the trustee, Plaintiffs lack standing to challenge 
the foreclosure on this basis.  (Yvanova, 62 Cal.4th at 199.)  Yvanova held “only that a borrower 
who has suffered a nonjudicial foreclosure does not lack standing to sue for wrongful 
foreclosure based on an allegedly void assignment [of the loan] merely because he or she was 
in default on the loan and was not a party to the challenged assignment.”  (Id. at p. 924.)  This 
case is pre-foreclosure. 

When an assignment is merely voidable, the power to ratify or avoid the transaction lies solely 
with the parties to the assignment; the transaction is not void unless and until one of the parties 
takes steps to make it so. (Yvanova, supra, 62 Cal.4th at 936.) If the assignment of a note and 
deed of trust is “robo-signed,” forged, or otherwise unauthorized, the assignment is subject to 
ratification and is thus voidable, not void. (Kramer v. Quality Loan Servicing Corporation (9th Cir. 
2016) 666 Fed.Appx. 646, 648.) Although Kramer is not mandatory authority on this Court, the 
Court finds its reasoning persuasive. As the court in Kramer noted, even if the assignment was 
unauthorized, it is still only voidable and subject to ratification. Plaintiffs are third parties to the 
transaction and lack standing to challenge the Assignment. 

Plaintiffs’ opposition ignores the Yvanova standing point, making no effort to rehabilitate their 
attack on the chain of title on the lender side.  They instead focus on their assertion of a 
violation of Civil Code § 2923.55.  As discussed further below, plaintiffs have not alleged a 
material violation of that statute.  And even if they had, the only remedy for such a violation is 
injunctive relief, not cancellation of instruments.  (See Civil Code § 2924.12(a)(1).)  Plaintiffs 
apparently recognize that point, saying that defendants have mischaracterized this claim as 
one for violation of § 2923.55; but they argue no other basis for a cancellation remedy 
besides that section, and they make no effort to argue how cancellation could be available for 
such a violation. 

 Unfair Business Practices (Second Cause of Action) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 
act or practice. (Bus. & Prof. Code § 17200 et seq.)  A claim may be brought under the UCL by 
a person who has suffered injury in fact and has lost money or property as a result of unfair 
competition.  (Cal. Bus. & Prof. Code § 17204).  To establish standing under the UCL, a plaintiff 
must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 
economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 
unfair business practice that is the gravamen of the claim.  (See Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendants’ alleged violations of Civil Code 
§ 2923.55 and Penal Code §§ 115 and 532(f)(a)(4).  But as discussed below, plaintiffs have not 
alleged any material violation of § 2923.55, meaning a violation that has had any actual harmful 
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effect on plaintiffs’ interests.  That means they allege no unlawful act that has resulted in any 
injury to themselves to support a UCL claim. 

Nor does plaintiffs’ invocation of Penal Code sections help them.  Section 115 prohibits filing 
false or forged instrument.  The theory here is that the notice of default is “false” because of the 
asserted flaws in the lender-side chain of title.  But as plaintiffs do not dispute, they lack 
standing to attack the validity of the NOD on such grounds under Yvanova and similar cases.  
They cannot use a criminal statute to grant themselves backdoor standing.  Similarly, although 
there is no § 532(f)(4), § 532 simply prohibits fraud.  Again the theory seems to be that the NOD 
was fraudulent because of the same defects in chain of title – but again plaintiffs lack standing 
to litigate those defects.  They have no theory as to how plaintiffs themselves are defrauded of 
anything, and hence no UCL claim. 

Violation of Section 2924(a)(6) & (f)(3) (Third Cause of Action) 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the holder of 
the beneficial interest under the mortgage or deed of trust, the original trustee or the substituted 
trustee under the deed of trust, or the designated agent of the holder of the beneficial interest.”  
Once more this is just an attack on the chain of transfer on the lender side, forbidden by 
Yvanova as discussed above. 

Plaintiffs also allege that Defendants failed to comply with § 2924(f), a technical provision 
concerning the required paperwork.  However, Plaintiffs have not articulated how any such 
violation could have caused any prejudice to themselves as the result of any procedural 
irregularity.  (See, e.g., Pantoja v. Countrywide Home Loans, Inc. (N.D. Cal. 2009) 640 
F.Supp.2d 1177, 1186 [rejecting claim of deficient notice where no prejudice was suffered as the 
result of a procedural irregularity].)  This is fatal to their § 2924(f) claim. 

Declaratory Relief (Fourth Cause of Action) 

Declaratory relief is available to “[a]ny person interested under a written instrument ... who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property ... in cases of actual controversy relating to the legal rights and duties of 
the respective parties ....”  (Code of Civil Procedure § 1060; see Maguire v. Hibernia S&L Soc. 
(1944) 23 Cal.2d 719, 728 [“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”]; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

This cause of action is derivative of plaintiffs’ other claims, and thus fails with them. 

Civil Code §§ 2923.5 and 2923.55 (Fifth Cause of Action) 

Section 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or authorized 
agent from recording a Notice of Default without meeting several contact requirements and 
waiting a proscribed period of time.  Section 2923.55 similarly requires a lender to give notice of 
an impending default.  However, HBOR only provides relief for a “material” violations of either 
2923.5 or 2923.55.  (Cal. Civil Code § 2924.12.) 

Here, Plaintiff’s allegations do not present a material violation of this statute.  Plaintiffs allege 
that “Quality recorded a Notice of Default against the property in the Contra Costa County 
Recorder’s Office on June 19, 2015 without a declaration that complied with Cal. Civ. Code 
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§ 2923.55.  Plaintiffs were never contacted by the Lender or any of their agents.”  (Complaint at 
¶ 85.)  Plaintiffs also allege that they were not contacted to negotiate feasible alternatives to 
foreclosure.  (Id. at ¶ 89.)  What they do not allege, however, is that it would have made any 
difference to their situation if there had been compliance.  They do not allege, for instance, that 
they were prevented from pursuing a foreclosure alternative such as a loan modification 
because Defendants failed to contact them prior to recording the notice of default.  Nor do they 
allege that if they had pursued a foreclosure alternative, they would have succeeded in 
obtaining one.  If they could not have obtained a loan modification in any event, no matter how 
good the notice or communication to them had been, then any failures in notice or 
communication are of no material consequence. 

Further, the preceding paragraph discusses the situation in 2015, when this complaint was filed.  
It is now 2019, and plaintiffs have had some four years in which to pursue a loan modification 
or other foreclosure alternative.  It is very difficult to see how any failure of notice or 
communication back in 2015 could possibly still be having any material effect on plaintiffs’ 
opportunities to avoid foreclosure. 

Breach of Contract (Sixth Cause of Action) 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the 
contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 
and (4) the resulting damages to the plaintiff.”  (Oasis W. Realty, LLC v. Goldman (2011) 
51 Cal.4th 811, 821.) 

Plaintiffs allege a breach occurred by Defendants failure to comply with (1) Section 22 of the 
Deed of Trust, by failing to give notice of defendants’ intent to accelerate following Borrower’s 
breach and (2) Section 24 of the Deed of Trust, by failing to comply with the terms and 
conditions by which a trustee can be substituted. 

Plaintiffs do not articulate how failing to give notice of defendants’ intent to accelerate has 
caused them any harm.  They do not allege, for example, that if only they had known that the 
defendants intended to accelerate, they could and would have paid off the mortgage, or 
anything of that kind.  As with the asserted failures of notice and communication in the fifth 
cause of action, plaintiffs have not alleged any resulting damages following from any technical 
failure to give notice. 

With respect to the alleged breach of Section 24 of the Deed of Trust, Plaintiffs still lack 
standing to challenge the substitution of trustee, and the contract provision does not give them 
standing.  Further, there is still no allegation of resulting damages.  If plaintiffs were in default 
and could have been foreclosed on by the right lender or trustee, they are no worse off if 
there were paperwork problems with a different and substituted lender or trustee stepping in.  
(The Court also notes that Plaintiffs initial default was in 2009, prior to the challenged 
substitutions and assignments.) 

Leave to Amend 

It is not facially obvious how plaintiffs might amend to cure the various problems with the 
complaint identified in this ruling.  This is a first pleading and a first ruling on these grounds, 
however, and in ordinary course it is appropriate to allow at least one further chance to amend 
to attempt to plead a viable case.  Further, while the Court of Appeals did not rule on the 
remaining asserted attacks on the complaint, it did virtually dictate that leave to amend must be 
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granted.  And, of course, the complaint was filed some four years ago, and there may be 
intervening developments bearing on plaintiffs’ claims. 
 

  

16.  TIME:  9:01   CASE#: MSC17-00509 
CASE NAME: ZHANG VS. WALTER E. LAWSON FAMILY TRUST 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY YVONNE LAWSON, TRUSTEE 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment or adjudication brought by defendant 

Yvonne Lawson relating to plaintiff Yanting Zhang’s usurious interest action.  The motion 

is denied. 

The Transactions at Issue 

There does not appear to be any significant dispute as to the historical facts involved in this 

case.  There are three sequential transactions involved. 

In 2009 plaintiff borrowed $80,000 from the Walter E. Lawson Family Trust, secured by a 

property at 239 1st St., Richmond.  The loan was not a purchase-money loan; plaintiff intended 

to use the proceeds for property improvement.  The loan called for interest-only payments at a 

12% interest rate, with the principal payable as a balloon in December 2012.  The parties agree 

that although the interest rate was higher than what is permitted by the usury laws, the loan was 

exempt from usury restrictions because it was arranged by a broker. 

In November 2012, when the balloon payment was approaching, plaintiff requested that the loan 

be extended rather than repaid then.  She and the Trust agreed to extend that loan for another 

year at the same interest rate.  It is undisputed that the extension was not arranged by a broker, 

and that the 12% interest rate still exceeded usury limits. 

In 2013 plaintiff desired to borrow another $30,000 for continued property improvements.  

She and the Trust discussed arranging a new loan to be secured by one or more of plaintiff’s 

other properties, but the Trust was uninterested because of the costs involved in getting a new 

appraisal, title search, and so on.  It occurred to them, however, that there was sufficient equity 

in the 239 1st St. property to support this additional loan on top of the existing loan.  

Accordingly, they used the documents from the existing loan to arrange for the additional 

$30,000, at the same 12% interest rate and still secured by the 239 1st St. property.  They 

executed a new loan extension and modification, increasing the loan amount to $110,000 and 

setting a 2015 due date.  The advantage of doing the deal this way was that the new $30,000 

would be covered by the pre-existing security interest on the 239 1st St. property, with no need 

to redo all the paperwork for a secured loan.  Again it is uncontested that the 12% rate exceeds 

usury limits, and that the deal was not arranged by a broker.  (Plaintiff initially inquired about 

using a broker, and the Trust responded that there was no need to incur the broker fee.) 

In 2015 plaintiff paid off $50,000 of the principal, though there was no formal documentation 

as to an extension for the remaining $60,000 of principal.  The parties discussed a negotiated 
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payoff amount without reaching any agreement.  The Trust then assigned the loan to defendant 

TLP1, LLC (which is not part of the present motion).  The loan has now been repaid. 

Plaintiff brought this suit to recover allegedly usurious interest paid on these transactions.  

She concedes that the 2009 loan was not usurious because of the broker exemption.  

She contends that the 2012 and 2013 transactions, however, were usurious.  The Trust now 

moves for summary judgment or adjudication, contending that the 2012 and 2013 transactions 

were simply modifications of the exempt 2009 loan, and hence covered by the same exemption. 

In a nutshell, the Court concludes that the Trust is right that the 2012 loan extension was 

exempt from the usury laws, because it was merely an agreed extension or modification of the 

exempt 2009 loan.  However, the same cannot be said of the 2013 loan.  Although for 

convenience it used the same paperwork as the 2009 loan (principally so as to use the same 

property as security), it was in substance a new loan of new funds for new purposes.  

Accordingly, it was non-exempt from the usury laws. 

Governing Legal Principles 

“The essential elements of usury are: (1) The transaction must be a loan or forbearance; (2) the 

interest to be paid must exceed the statutory maximum; (3) the loan and interest must be 

absolutely repayable by the borrower; and (4) the lender must have a willful intent to enter into a 

usurious transaction.”  (Ghirardo v. Antonioli (1994) 8 Cal.4th 791, 798.)  Plaintiff’s cause of 

action relies on the allegation that the 2012 and 2013 agreements imposed a 12% per annum 

interest rate although Cal. Const. Art. XV, § 1, limits the interest rate for a “loan or forbearance” 

to 10% per annum. 

Case law in this area is not plentiful, but its message is quite clear.  The courts should be very 

careful about concluding that an initially non-usurious transaction is transformed into a usurious 

one by subsequent modifications or functional replacements.  The decisions have pointed out 

that subsequent extensions or modifications may be unambiguously good for the interests of the 

borrower, and it is contrary to the borrower-protection purposes of usury law to effectively shut 

the parties off from extensions or modifications by applying usury limits for the first time to the 

later transactions.  Lenders will predictably be reluctant to agree to modifications sought by 

borrowers if the result is that the lender either must lower its interest rate, or incur usury 

penalties, or pay for complicated technical work-arounds.  Moreover, the courts have observed 

that when a transaction (including a modification) is not predatory or unfair in itself, applying 

usury law can work a substantial unfairness because the net result is to give the borrower an 

entirely interest-free loan.  See the extended discussions of these principles in, e.g., DCM 

Partners v. Smith (1991) 228 Cal.App.3d 729, and Ghirardo, 8 Cal.4th 791. 

In DCM Partners the initial balloon loan was exempt from usury because it was a credit 

purchase of a property.  When the balloon came due the borrower found itself unable to pay the 

principal, and the parties agreed to an extension of the loan.  Because the lender could have 

reinvested the repaid principal at a substantially higher market return, the parties agreed to 

increase the interest rate to 15% (over the usury limit) in consideration of the extension.  

The court held that the extension, though not in itself a new credit-sale loan, remained covered 

by the exemption applicable to the original loan.  Among other factors in its decision, the court 
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noted that (1) to do otherwise would be to discourage lenders from agreeing to accommodate 

borrowers needing extensions, directly disserving the borrow-protection purposes of usury law; 

(2) if the later transaction were treated as a freestanding separate deal, the result could actually 

be to render usurious an agreement to reduce the interest rate; (3) if they’d had to, the parties 

could have devised a complicated work-around transaction to accomplish the same goals, but 

with significant transaction costs and other dislocations (including the borrower’s loss of its 

immunity from a deficiency liability); and (4) the unfair windfall the borrower would have gained 

from applying usury principles to the agreed extension. 

Ghirardo involved a far more complex paper trail of modifications, ultimately leading to two 

newly made notes (involving different parties) in settlement of a foreclosure.  Citing extensively 

to DCM Partners, the court held that the new notes remained covered by the credit-sale usury 

exemption from the original loan, because the new notes were the functional equivalent of a 

modification of a credit sale.  The court noted that to hold otherwise would effectively force a 

lender in this lender’s position to proceed with the foreclosure rather than cut a new deal that let 

the borrower keep the property – or else the lender would have had to penalize itself by 

agreeing not only to an extended loan, but also to a reduction in interest rate.  None of that 

could serve the basic purposes of the usury laws. 

Ghirardo also sheds light on the boundary between fact and law in this area.  8 Cal.4th at 799-

802.  Determination of the historical facts of the transaction may entail substantial factual 

disputes.  Here, however, those historical facts are undisputed.  “Once the historical facts of the 

transaction are determined, the question of whether that type of transaction is subject to the 

usury prescription is a question of law.”  Id. at 800. 

The 2012 Extension 

In light of these cases, it is readily seen that the 2012 agreement to extend the 2009 loan for 

another year was merely a modification of the exempt 2009 loan, and hence covered by the 

original deal’s usury exemption.  Indeed, this case is strongly similar to DCM Partners.  The 

major difference is that in DCM Partners the original deal was exempt because it was a credit 

sale, where here the 2009 loan was exempt because it was arranged by a broker.  The Court 

cannot see why that should make a difference, however.  The point of DCM Partners and 

Ghirardo is that you can’t analyze a modification or extension deal as if it were a wholly new and 

distinct transaction.  After all, the modified loans in both of those cases, if viewed in isolation, 

weren’t credit-sale loans.  The holdings of both cases were that they should not be viewed in 

isolation.  The same is true here:  The 2012 extension, viewed in isolation, was not broker-

arranged; but the extension was merely a modification of the original exempt loan. 

The other factors considered by the DCM Partners and Ghirardo courts also cut strongly the 

same way.  Here, as there, the lender was accommodating the borrower’s desire for an 

extension.  To subject the extension to usury law (or to allow it only with a rate reduction) would 

surely discourage lenders from agreeing to such accommodations.  Further, the same effective 

deal could surely have been accomplished by a more complicated and expensive form of 

paperwork – either by arranging a foreclosure and buyback (cf. DCM Partners, 228 Cal.App.3d 

at 736), or simply by incurring an otherwise needless broker fee (cf. id. at 737).  Finally, plaintiff 
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would reap an entirely undeserved windfall if she were allowed to recoup her entire interest 

payments on the modified loan. 

(The other obvious factual difference is that in DCM Partners the interest rate was increased 

substantially, whereas here it remained unchanged.  If that fact mattered, it could only cut in the 

Trust’s favor.  But Ghirardo says that changes in the interest rate are not a factor to be 

considered (assuming, of course, that the new rate remains above the usury limit).  (8 Cal.4th 

at 807.) 

While the parties have not discussed the matter in these terms, the same principles would 

apply to the further extension(s) of the 2009-2012 loan of $80,000 as it was carried forward to 

2015-2016. 

The 2013 New Loan 

The Court cannot reach the same conclusion, however, as to the agreement in 2013 to lend 

a new $30,000.  Although the parties (for convenience and to minimize transaction costs) used 

the paperwork form of modifying the prior loan, the economic substance of this transaction 

was a new loan of new money.  Plaintiff approached the deal on just these terms, looking 

around generally for a lender for a new hard-money loan, and incidentally asking the Trust if it 

would be willing to make this new loan.  The parties initially discussed doing the new loan as 

an entirely new transaction secured by a different property.  Only because it was 

administratively convenient did they end up using the paperwork vehicle of a modification of 

the pre-existing deal. 

The principle of DCM Partners and Ghirardo is that we must look to the economic substance of 

an asserted modification deal, rather than getting hung up on the technical form of the 

paperwork on the new deal.  In those cases and as to the 2012 extension, that principle leads 

easily to the conclusion that the new deals were merely extensions of the old deals.  Here, the 

same principle cuts the opposite way.  This was a new loan in an old vessel, and should be 

treated as such for usury purposes. 

The potential for abuse could otherwise be obvious.  Lenders wishing to make large, usurious 

loans could cover themselves by starting off with small, even nominal, exempt loans, and then 

“modify the paperwork” to cover much larger new loans.  That is an exaggeration of what 

occurred here, but the principle is the same. 

Disposition 

Plaintiff’s complaint contains two causes of action – one for recovery of usurious interest, 

and one for declaratory relief.  The latter is simply the former, stripped of its affirmative 

remedial requests.  Both causes of action cover both the 2012 and 2013 transactions.  

The Trust has not suggested that either cause of action should be treated as bifurcated for 

purposes of summary adjudication. 

That means that the present motion cannot be granted.  Summary judgment cannot be granted 

because the Court is concluding that plaintiff’s claim is meritorious as to the 2013 transaction.  

Nor can summary adjudication be granted as to the 2012 extension, because summary 
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adjudication is not available for half of a discrete cause of action.  (See, e.g., DeCastro W. 

Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410, 422 [§ 437c(f)(1) “does not 

permit summary adjudication of a single item of compensatory damage which does not dispose 

of an entire cause of action”].) 

As the present ruling appears to dispose substantively of the entire subject matter of the lawsuit, 

however, the Court urges the parties to meet and confer as to quantification of plaintiff’s claim 

as to the 2013 transaction, and an appropriate procedure for reducing the case to judgment 

thereon.  (It is not clear from the present motion papers how much usurious interest plaintiff 

actually paid.  The Court notes plaintiff’s testimony that TLC1’s payoff demand was calculated at 

the legal 10% rate, not the usurious 12% rate.  It may be that in the end plaintiff paid no 

usurious interest on the 2013 deal after all.  The present state of the record, however, does not 

allow the Court to make that determination.) 

Defendant’s request for judicial notice is denied.  The Court does not need to take judicial notice 
either of pleadings in this case, or of general laws. 
 
The Court also notes that plaintiff’s filings do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

 


